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1. Scope: This addendum covers the WIC Infant Formula Rebate led by the State of Washington for
use by state agencies and other entities located in the Participating State/Entity authorized by
that state’s statutes to utilize state/entity contracts with the prior approval of the state’s chief
procurement official.

2. Participation: Use of specific NASPO ValuePoint cooperative contracts by agencies, political
subdivisions and other entities (including cooperatives) authorized by an individual state’s
statutes to use state/entity contracts are subject to the prior approval of the respective State Chief
Procurement Official. Issues of interpretation and eligibility for participation are solely within the
authority of the State Chief Procurement Official.

3. Participating State Modifications or Additions to Master Agreement:

(These modifications or additions apply only to actions and relationships within the Participating

Entity.)
ACCESS AND RETENTION OF RECORDS: Contractor shall provide the State, Legislative
Auditor, or their authorized agents access to any records necessary to determine contract
compliance. (18-1-118, MCA.)

ASSIGNMENT, TRANSFER, AND SUBCONTRACTING: Contractor may not assign,
transfer, or subcontract any portion of this contract without the State's prior written consent.
(18-4-141, MCA.)

COMPLIANCE WITH LAWS: Contractor shall, in performance of work under this
contract, fully comply with all applicable federal, state, or local laws, rules, and
regulations, including but not limited to, the Montana Human Rights Act, the Civil Rights
Act of 1964, the Age Discrimination Act of 1975, the Americans with Disabilities Act of 1990,
and Section 504 of the Rehabilitation Act of 1973. Any subletting or subcontracting by
Contractor subjects subcontractors to the same provision. In accordance with 49-3-207,
MCA, Contractor agrees that the hiring of persons to perform this contract will be made on
the basis of merit and qualifications and there will be no discrimination based upon race,
color, religion, creed, political ideas, sex, age, marital status, physical or mental disability,
or national origin by the persons performing this contract.

CHOICE OF LAW AND VENUE: Montana law governs this contract. The parties agree
that any litigation concerning this bid, proposal, or subsequent contract must be brought in
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the First Judicial District in and for the County of Lewis and Clark, State of Montana, and
each party shall pay its own costs and attorney fees. (18-1-401, MCA.)

HOLD HARMLESS/INDEMNIFICATION: Contractor agrees to protect, defend, and save
the State, its elected and appointed officials, agents, and employees, while acting within
the scope of their duties as such, harmless from and against all claims, demands, causes of
action of any kind or character, including the cost of defense thereof, arising in favor of
Contractor's employees or third parties on account of bodily or personal injuries, death, or
damage to property arising out of services performed or omissions of services or in any
way resulting from the acts or omissions of Contractor and/or its agents, employees,
representatives, assigns, subcontractors, except the sole negligence of the State, under
this agreement.

REDUCTION OF FUNDING: The State must terminate this contract if funds are not
appropriated or otherwise made available to support the State's continuation of
performance of this contract in a subsequent fiscal period. (18-4-313(4), MCA.) If state or
federal government funds are not appropriated or otherwise made available through the
state budgeting process to support continued performance of this contract (whether at an
initial contract payment level or any contract increases to that initial level) in subsequent
fiscal periods, the State shall terminate this contract as required by law. The State shall
provide Contractor the date the State's termination shall take effect. The State shall not be
liable to Contractor for any payment that would have been payable had the contract not
been terminated under this provision. As stated above, the State shall be liable to
Contractor only for the payment, or prorated portion of that payment, owed to Contractor
up to the date the State's termination takes effect. This is Contractor's sole remedy. The
State shall not be liable to Contractor for any other payments or damages arising from
termination under this section, including but not limited to general, special, or
consequential damages such as lost profits or revenues.

4. Primary Contacts: The primary contact individuals for this Participating Addendum are
as follows (or their named successors):

Contractor

Name Susan Eberhart, Sr. Regulatory Specialist

Address Gerber Products Company dba Nestle Infant Nutritution
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12 Vreeland Road, Box 697
Florham Park, NJ 07932-0697

Telephone (973) 593-7787
Fax
E-mail Susan.eberhart@us.nestle.com

Participating Entity

Name Penny Moon, Senior Administrative Officer
Address PO Box 200135
125 N Roberts
; Helena MT 59620-0135
Telephone (406) 444-3313
Fax (406) 444-2529
E-mail pmoon@mt.gov

6. Subcontractors: All Nestle Infant Nutrition dealers and resellers authorized in the State
of Montana, as shown on the dedicated Nestle Infant Nutrition (cooperative contract)
website, are approved to provide sales and service support to participants in the NASPO
ValuePoint Master Price Agreement. Nestle Infant Nutrition dealer’s participation will be
in accordance with the terms and conditions set forth in the aforementioned Master

Agreement.

7. Orders: Any Order placed by a Participating Entity or Purchasing Entity for a Product and/or
Service available from this Master Agreement shall be deemed to be a sale under (and governed
by the prices and other terms and conditions) of the Master Agreement unless the parties to the
Order agree in writing that another contract or agreement applies to such Order.
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IN WITNESS WHEREOF, the parties have executed this Addendum as of the date of execution by

both parties below.

Participating State: Montana
Vi

Contractor: Gerbe ducts Company

/

By:

Name: Brad Sanders

Name#Maff Reindel

o

Title: Chief Procurement Officer

Title: Chief Financial Officer

Date:  7/ulit

Date: Lf‘il?)}l/[

[Additional signatures as required by Participating State]

For questions on executing a participating addendum, please contact:

NASPO ValuePoint

Cooperative Development Coordinator Tim Hay
Telephone 503-428-5705
E-mail thay(@naspovaluepoint.org

[Please email fully executed PDF copy of this document to

PAOnaspovaluepoint.oxg to support documentation of participation
and posting in appropriate data bases]




Washington State Department of

Enterprise Services

State of Washington
Department of Enterprise Services
Contracts, Procurement & Risk Management (CPRM)
1500 Jefferson St SE
Olympia, Washington 98501

Contract No. 02715
NASPO ValuePoint Contract
for
Soy Infant Formula Rebates

with

Gerber Products Company d/b/a Nestle Infant Nutrition



Contract No. 02715
NAPSO ValuePoint Contract for Infant Soy Formula Rebate

TABLE OF CONTENTS

DEFINITIONS ......conmecncicsnenessssiesnssenessssessessssssesesssssssssssssssnsenssessssesssssssssnssessesssses 4
11 PARTIES.....oooiiimuieiiiirinstiiinns sttt s ssese st st s s s s s et eSSt et ses e e et st e s s sese e een 6
1.2 ENTIRE AGREEMENT ...ttt itsctis s sissessssssssssesssbsss sssssses s e sesssesessesessesssssssssmess s e e e oo eeeee 7
13 INCORPORATED DOCUMENTS........ e 7
14 ORDER OF PRECEDENCE, CONFLICT AND CONFORMITY
141 ORDER OF PRECEDENCE.............coimmiumeecieiscensinssssesssessssssssssssssssssseseesssssssssssesssssss seesssesnsssoes
14.2 CONFLICT .....cvvevvvvcrinen
143 CONFORMITY
15 LEGALNOTICES
1.6 AUTHORITY TO BIND
17 COUNTERPARTS
2.1 CONTRACT ADMINISTRATOR
2.2 AVAILABILITY OF CONTRACT INFORMATION
23 CONTRACTOR SUPERVISION AND COORDINATION
24 CONTRACT MANAGEMENT. ...................
25 MISCELLANEOUS EXPENSES.......
2.6 CHANGES
2.7 SALES & SUBCONTRACTOR REPORTS
2.8 OTHER REQUIRED REPORT(S) testtsrenenessesesensssessstsssrsnssbersnsans
2.9 WASHINGTON'S ELECTRONIC BUSINESS SOLUTION (WEBS)
31 ESTABLISHED BUSINESS .........couvueieivenmcecaeneansissesssessesssssessssassssssnssnssans
3.2 STAFF QUALIFICATIONS ...
3.3 USE OF SUBCONTRACTORS ......civucencrnrnenninnsesnnsseriesessssssssessessessssesses
34 SUBCONTRACTS AND ASSIGNMENT .....ccevrermrirnmrnnnensessrsessssssssssssesssorosssess
35 CONTRACTOR AUTHORITY AND INFRINGEMENT .......cocvvrremmcsneennens
3.6 MATERIALS AND WORKMANSHIP
4.1 TAXES, FEES AND LICENSES ...
4.2 MINORITY AND WOMEN'S BUSINESS ENTERPRISE (MWBE) PARTICIPATION
4.3 AUDITS
5.1 CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS
6.1 ADVERTISING
6.2 PROPRIETARY OR CONFIDENTIAL INFORMATION
6.3 NON-ENDORSEMENT AND PUBLICITY
6.4 PROTECTION OF CONFIDENTIAL AND PERSONAL INFORMATION
7.1 GOVERNING LAW/VENUE
7.2 SEVERABILITY
7.3 SURVIVORSHIP
74 INDEPENDENT STATUS OF CONTRACTOR
7.5 GIFTS AND GRATUITIES
7.6 IMMUNITY AND HOLD HARMLESS
7.7 PERSONAL LIABILITY.
7.8 INSURANCE
7.9 INDUSTRIAL INSURANCE COVERAGE
7.10 NON DISCRIMINATION
7.11 * OSHA AND WISHA REQUIREMENTS ...
7.12 WAIVER
8.1 PROBLEM RESOLUTION AND DISPUTES .....covvrirrunsinrecnnsrensrnenesssesssssessesssens
8.2 ADMINISTRATIVE SUSPENSION
83 FORCE MAJEURE ......covvecrnrrnenrecnserensncnnns
8.4 ALTERNATIVE DISPUTE RESOLUTION FEES AND COSTS ..v.vvvveverncenrreerernnns
8.5 NON-EXCLUSIVE REMEDIES
8.6 LIMITATION OF LIABILITY ...cvsrerrerennnrnrennssesnsensnsessesnens
8.7 FEDERAL RESTRICTIONS ON LOBBYING .......cceuvurennee
8.8 FEDERAL DEBARMENT AND SUSPENSION ....ccovmevimmrrirsersisenssinnsssssessssnsssmsssessnssesasssssssssssssssssssssssssssmossssssssssossnnn.
9.1 MATERIAL BREACH...

20f 27



Contract No. 02715
NAPSO ValuePoint Contract for Infant Soy Formula Rebate

9.2 OPPORTUNITY TO CURE ......coommrvvnnnssaessrmnssionesnssesessessersssssssssssess s
9.3 TERMINATION FOR CAUSE ..............
9.4 TERMINATION FOR CONVENIENCE ........cco.ccoevernnnnn,
9.5 TERMINATION FOR WITHDRAWAL OF AUTHORITY
9.6 TERMINATION FOR NON-ALLOCATION OF FUNDS
9.7 TERMINATION FOR CONFLICT OF INTEREST
9.8 TERMINATION PROCEDURE ..........cooocvvireneennreseeeeesseesees s
9.9 COUNTERPARTS

30f27



Contract No. 02715
NAPSO ValuePoint Contract for infant Soy Formula Rebate

DEFINITIONS

Amendment means a change to a legal document. For the purposes of a Solicitation document,
an amendment shall be a unilateral change issued by the State, at its sole discretion. All other
Amendments shall be mutually agreed to by the State and Contractor.

Apparent Successful Bidder is the Bidder identified by the State, after evaluation of Responses,
who is recommended for Award.

Authorized Representative means an individual designated by the Bidder or Contractor to act on
its behalf and with the authority to legally bind the Bidder or Contractor to the terms and
conditions set forth in the Solicitation and Contract documents.

Award means the official act of the State of accepting the offer to enter into a Contract as
contained in the Bidder(s) Response.

Bid means a sealed written offer to perform a Contract to provide materials, supplies, services,
and/or equipment in reply to an Invitation for Bid (IFB).

Bidder means a vendor who submits a Bid or Proposal in reply to a Solicitation.

Business Day means Monday through Friday, 8:00 a.m. to 5:00 pm., Pacific Time, except for
holidays observed by the state of Washington.

Calendar Day means consecutive days of the year including weekends and holidays, each of
which commence at 12:00:01 a.m. and end at Midnight, Pacific Time. When “days” are not
specified, Calendar Days shall prevail.

Contract means an agreement, or mutual assent, between two or more competent parties with
the elements of the agreement being offer, acceptance, and consideration.

Contractor means an individual, company, corporation, firm, or combination thereof with which
the State develops a Contract for the procurement of materials, supplies, services, and/or
equipment. it shall also include any Subcontractor retained by Contractor as permitted under
the terms of the Contract.

Contract Specialist means the individual authorized by the State who is responsible for
conducting a specific Solicitation and/or administration of resulting Contract (see also
Procurement Coordinator).

Exempt Infant Formula means an infant formula that meets the exempt specifications under
section 412(h) of the federal Food, Drug and Cosmetic Act (21 u.S.C. 350 a(h)) and the
regulations of 21 CFR parts 106 and 107.

Food Instruments (FI) means documents such as checks, drafts, vouchers, coupons or electronic
benefits transfer cards (EBT), used by WIC participants to obtain WIC supplemental foods.
Federal regulations allow a WIC Fl to be valid up to ninety (90) days after the date the FI was
issued to a WIC participant. Some Participating State Agencies use a shortened time period (e.g.
60 days).

Infant Formula means a food that meets the definition of an infant formula in Section 201(z) of
the Federal Food, Drug and Cosmetic Act (21 U.S.C. 321(2)) and the requirements for an infant
formula under section 412 of the federal Food, Drug and Cosmetic Act (21 U.S.C. 350a) and the
regulations of 21 CFR parts 106 and 107. '
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Intent to Award is a notice of the recommendation for Award for a specific Solicitation.

Invitation for Bid (IFB) is the form utilized to solicit Bids in the formal, sealed Bid procedure and
any amendments thereto issued in writing by the State. Specifications and qualifications are
clearly defined.

Milk-Based Contract Infant Formula means all milk-based infant formulas (except exempt infant
formulas) produced by the manufacturer awarded the milk-based rebate contract. This includes
lactose reduced and protein modified formulas.

Participating Entity is an eligible organization participating in this WSCA solicitation and Contract
for infant formula Rebates. The states and eligible organizations participating are Alaska,
American Samoa, Arizona, Common wealth of the Northern Marianna Islands (CNMI), Delaware,
District of Columbia, Guam, Hawaii, Idaho, Inter Tribal Council of Arizona (ITCA), Inter Tribal
Council of Nevada (ITCN), Kansas, Maryland, Montana, Navajo Nation, Nevada, Oregon, Utah,
Virgin Islands, Washington, West Virginia, and Wyoming.

Percent Discount means the percent discount is the “rebate per unit” divided by the “wholesale
price” as displayed on Bid Price Sheets D. A percent discount is established for each physical
form of the Primary Contract Infant Formulas. The percent discount is then applied to the
bidder's soy-based contract infant formulas (except exempt infant formulas) by physical form to
establish the rebate amount for each of the bidder's products.

Primary Contract Infant Formula means the soy-based infant formula for which a bid was
submitted and a contract awarded. There is one primary soy-based contract infant formula
under the contract. They are the first choice for issuance to WIC infants.

Procurement Coordinator means the Contracts Specialist designated by CPR to act on behalf of
the State c_>f Washington in conjunction with this IFB and Contract.

Proposal means a sealed written offer to perform a Contract to supply materials, supplies,
services, and/or equipment in reply to a Request For Proposal (RFP).

Purchaser means the authorized user of the Contract, as identified in the Solicitation, who may
or actually does make purchases of material, supplies, services, and/or equipment under the
resulting Contract.

State means the Contracts Procurement and Risk Management Division within the Department
of Enterprise Services (DES) or an Agency authorized by law to conduct acquisition of materials,
supplies, services, and/or equipment or delegated that authority by DES.

Rebate as defined in 7 CFR 246 means the amount of money refunded under cost containment
procedures to any State agency from the manufacturer of the particular food product as the
result of the purchase of the supplemental food with a voucher or other purchase instrument by
a participant in each State’s agency program. Such rebates shall be payments made subsequent
to the exchange of a food instrument for food.

Soy-Based Contract Infant Formula means all soy-based infant formulas (except exempt infant
formulas) produced by the manufacturer awarded this rebate contract.

Total Monthly Net Price equals the sum of the Bidder's individual Monthly Net Price for each
unit size and physical form of the Bidders soy-based Primary Contract Infant Formula as specified
in Appendix D. Lowest net price is based on the manufacturers’ lowest national wholesale price
per unit for a full truckload on the date of bid submittal and opening.
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Unit means a container, generally a can or bottle, which holds liquid concentrate, powdered
concentrate and/or ready-to-feed infant formula.

Vendor is the definition ascribed in 7 CFR 246.

WIC-Eligible Medical Foods are enteral products that are formulated to provide nutritional
support for individuals with a diagnosed medical condition, when the use of conventional foods is
precluded, restricted or inadequate. WIC-Eligible Medical Foods may be nutritionally complete
or incomplete, but they must serve the purpose of a food, provide a source of calories and one or
more nutrients, and be designed for enteral digestion via an oral or tube feeding. WIC-Eligible
Medical Foods include many, but not all, products that meet the definition of medical food in
section 5(b)(3) of the Orphan Drug Act (21 U.S.C. 360 ee (b)(3)).

Wholesale Price is the bidder's dated and nationally published best full truckload wholesale price
for a unit of the Bidder's milk-based and/or soy-based Primary infant formula offered as a Rebate
under this IFB and Contract.

1. CONTRACT INFORMATION

11

1.2

PARTIES

This Contract (“Contract”) is entered into by and between the state of Washington, acting by
and through the Department of Enterprise Services (DES), an agency of Washington State
government (“State”) located at 1500 Jefferson Street SE, Olympia, WA 98501, and Gerber
Products Company d/b/a Nestle Infant Nutrition (“Contractor”) located at 12 Vreeland Road,
Florham Park, NJ 07932a corporation licensed to conduct business in the state of Washington.

CONTRACT PURPOSE, SCOPE AND INTENT

The purpose of this Contract is to provide per unit rebates for all physical forms (concentrated
liquid, powder and Ready To Feed (RTF)) of soy-based infant formula that meet the
requirements under 7 CFR 246.10(e) (1) (iii) and (2) (iii), and are suitable for the routine issuance
to infants by Participating Entities defined above. Such rebates shall be provided in accordance
with Appendices A — Statement of Work, and D - Contractors completed Bid Price Sheet
Submittal of record, attached hereto and incorporated by reference.

As required by federal law and the specifications and requirements outlined in Appendix A,
Statement of Work, attached hereto and incorporated herein, the soy-based formula specified
by Contractor is the first choice of issuance to infants utilizing soy-based formula. Rebate is for
Contractor’s entire soy product line; the same percent discount by physical form awarded for
their Primary Contract Infant Formula will be applied. Contractor agrees to pay rebates on any
additional soy-based infant formula added to the Contract by future Amendment.

The Participating Entities will purchase and/or distribute infant formula through their existing
retail food delivery systems. Participating Entities will provide guidance to local WIC clinic staff
regarding policies/protocols, subject to United States Department of Agriculture (USDA), Food
and Nutrition Services (FNS) requirements.
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1.3 CONTRACT TERM

14

15

The term of this Contract is three (3) years, effective October 1, 2015 through September 30,
2018, with no option to extend for additional terms.

ENTIRE AGREEMENT

This Contract document,, all appendices and attachments, and all subsequently issued
amendments comprise the entire agreement between the State and the Contractor. No other
statements or representations, written or oral, shall be deemed a part of the Contract.

INCORPORATED DOCUMENTS

Each of the documents listed below is, by this reference, incorporated into this Contract as
though fully set forth herein:

a. The Contractor’s Response to Solicitation Number 02715;

b. The State’s Solicitation document (Solicitation No. 02715) with all attachments and

exhibits, and all amendments thereto;
® Appendix A -Statement of Work
* Appendix B- Wholesale Price Sheet
* Appendix D- Contractor’s completed Bid Price Sheet Submittal of record
(Please see page 27 for the three posted appendices listed above)

All Contractor or manufacturer publications, written materials and schedules, charts,
diagrams, tables, descriptions, other written representations and any other supporting
materials Contractor made available to Purchaser and used to affect the sale of the
Product to the Purchaser; and

d. Any other provision, term, or materials incorporated into the Contract by reference, to

include any State accepted clarifications and any award letter that details the award
provisions.

1.6 ORDER OF PRECEDENCE, CONFLICT AND CONFORMITY

1.6.1 ORDER OF PRECEDENCE

In the event of a conflict in such terms, or between the terms and any applicable statute
or rule, the inconsistency shall be resolved by giving precedence in the following order:

a. Applicable federal and state of Washington statutes and regulations.
b. Mutually agreed written amendments to this Contract.

¢. This Contract (No0.02715), including all documents incorporated herein and any
State accepted clarifications, to include an award letter that details the award
provisions.

d. Appendix A Statement of Work
e. Solicitation No. 02715

f. Contractor’s response to Solicitation No. 02715
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1.7

1.6.2 CONFLICT
To the extent possible, the terms of this Contract shall be read consistently.

1.6.3 CONFORMITY

If any provision of this Contract violates federal or state of Washington statute or rule of
law, it is considered modified to conform to that statute or rule of law.

LEGAL NOTICES

Any notice or demand or other communication required or permitted to be given under this
Contract or applicable law {except notice of malfunctioning Equipment) shall be effective only if
it is in writing and signed by the applicable party, properly addressed, and either delivered in
person, or by a recognized courier service, or deposited with the United States Postal Service as
first-class mall, postage prepaid certified mail, return receipt requested, via facsimile or by
electronic mail, to the parties at the addresses and fax numbers, e-mail addresses provided in
this section. For purposes of complying with any provision in this Contract or applicable law that
requires a “writing,” such communication, when digitally signed with a Washington State
Licensed Certificate, shall be considered to be “in writing” or “written” to an extent no less than
if it were in paper form.

To Contractor at: To Contracts Procurement and Risk
Management (CPRM) at:

Nestle' Nutrition U.S State of Washington

Department of Enterprise Services

Attn: Susan Eberhart Attn: Legal Notice - Chief Procurement
Sr. Regulatory Specialist Clicel

Address: 12 Vreeland Road Box 697 Address: 1500 Jefferson Street SE
Florham Park, New Jersey 07932-0697 P.O. Box 41017

Olympia, WA 98504-1017

Phone: (973) 593-7787 Phone: (360) 407-9410

E-mail: susan.eberhart@us.nestle.com E-mail: tim.shay@des.wa.gov

Notices shall be effective upon receipt or four (4) Business Days after mailing, whichever is
earlier. The notice address as provided herein may be changed by written notice given as
provided above.
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in the event that a subpoena or other legal process commenced by a third party in any way
concerning the Equipment or Services provided pursuant to this Contract is served upon
Contractor or State, such party agrees to notify the other party in the most expeditious fashion
possible following receipt of such subpoena or other legal process. Contractor and State further
agree to cooperate with the other party in any lawful effort by the other party to contest the
legal validity of such subpoena or other legal process commenced by a third party.

18 AUTHORITY TO BIND

The signatories to this Contract represent that they have the authority to bind their respective
organizations to this Contract.

19 COUNTERPARTS

This Contract may be executed in counterparts or in duplicate originals. Each counterpart or each
duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes.

2. CONTRACT ADMINISTRATION

2.1 CONTRACT ADMINISTRATOR

The State shall appoint a single point of contact that will be the Contract Administrator for this
Contract and will provide oversight of the activities conducted hereunder. The Contract
Administrator will be the principal contact for Contractor concerning business activities under
this Contract. The State will notify Contractor, in writing, when there is a new Contract
Administrator assigned to this Contract.

2.2 AVAILABILITY OF CONTRACT INFORMATION

The Department of Enterprise Services (DES) will maintain Contract information including
products available, rebate structures and product pricing and make it available to the Purchasing
Entities.

2.3 CONTRACTOR SUPERVISION AND COORDINATION
Contractor shall:

a. Competently and efficiently, supervise and coordinate the implementation and
completion of all Contract requirements specified herein.

b. Identify the Contractor’s Representative, who will be the principal point of contact for the
State concerning Contractor’s performance under this Contract.

c. Immediately notify the Contract Administrator in writing of any change of the designated
Contractor’s Representative assigned to this Contract.

d. Be bound by all written communications given to or received from the Contractor’s
Representative.

2.4 CONTRACT MANAGEMENT
Upon award of this Contract, the Contractor shall;

a. Review the impact of the award and take the necessary steps needed to ensure that
contractual obligations will be fulfilled.
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2.5

2.6

2.7

2.8

29

b. Ensure that those who endeavor to utilize this contract are authorized Purchasers under
this Contract,

MISCELLANEOUS EXPENSES

Expenses related to day-to-day performance under any Contract, including but not limited to,
travel, lodging, meals, incidentals will not be reimbursed to the Bidder.

CHANGES

The State reserves the right to modify this Contract (including but not limited to adding or
deleting products, services, or delivery locations) by mutual agreement between the State and
the Contractor, so long as such modification is substantially within the scope of the original
Contract,

Alterations to any of the terms, conditions, or requirements of this Contract shall only be
effective upon written issuance of a written, mutually agreed Contract Amendment by the
Contract Administrator. However, changes to point of contact information may be updated
without the issuance of a mutually agreed Contract Amendment.

SALES & SUBCONTRACTOR REPORTS

Contractor shall provide a Sales and Subcontractor Report to CPR on a quarterly basis in the
electronic format provided by Contracts Procurement and Risk (CPR). Reports must be submitted
electronically within thirty (30) days after the end of the calendar quarter, i.e., no later than April
30, July 31, October 31 and January 31. Quarterly rebate reports shall be submitted in the format
provided in the format provided by CPR. Total rebate for each Participating Entity is to be shown
separately.

OTHER REQUIRED REPORT(S)

All reports required under this contract must be delivered to the Contract Administrator.
Contractor may be required, upon reasonable advance notice, to provide a detailed annual
contract sales history report that may include but is not limited to products description, part
number, per unit quantities sold, contract price in an electronic format that can be read by MS
Excel. Other required reports will be designed and approved by mutual agreement of the parties
to this Contract.

WASHINGTON'S ELECTRONIC BUSINESS SOLUTION (WEBS)

Contractor shall be registered in the Contractor registration system, Washington’s Electronic
Business_Solution (WEBS) maintained by the Washington State Department of Enterprise
Services. Contractors already registered need not re-register. It is the sole responsibility of
Contractor to properly register with WEBS and maintain an accurate Contractor profile in WEBS.

3. CONTRACTOR QUALIFICATIONS AND REQUIREMENTS

3.1

ESTABLISHED BUSINESS

Prior to commencing performance, or prior to that time if required by the State, law or
regulation, Contractor must be an established business firm with all required licenses, fees,
bonding, facilities, equipment and trained personnel necessary to meet all requirements and
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3.2

33

34

3.5

perform the work as specified in the Solicitation. Contractor shall maintain compliance with
these requirements throughout the life of this contract.

The State reserves the right to require receipt of proof of compliance with said requirements
within ten (10) calendar days from the date of request, and to terminate this Contract as a
material breach for noncompliance with any requirement of this paragraph.

STAFF QUALIFICATIONS

If at Contract award or any time thereafter, any specifically named individual(s) identified in the
Response to work on this engagement are not available, State has the right to approve or reject
any change in Contractor’s personnel. The State agrees that any requests for staffing changes by
the Contractor will not be unreasonably withheld. Specific restrictions apply to contracting with
current or former state employees pursuant to Chapter 42.52 RCW.

USE OF SUBCONTRACTORS

In accordance with Solicitation requirements, Contractor agrees to take complete responsibility
for all actions of such Subcontractors as related to performance under this contract.

Prior to performance, Contractor shall identify all subcontractors who will perform services in
fulfilment of contract requirements, including their name, the nature of services to be
performed, address, telephone, facsimile, email, federal tax identification number (TIN), and
anticipated dollar value of each subcontract.

The State reserves the right to approve or reject any and all Subcontractors that identified by the
contractor. Any Subcontractors not listed in the Bidder's Response, who are engaged by the
Contractor, must be pre-approved, in writing, by the State.

Specific restrictions apply to contracting with current or former state employees pursuant to
Chapter 42.52 RCW.,

SUBCONTRACTS AND ASSIGNMENT

Contractor shall not Subcontract, assign, or otherwise transfer its obligations under this Contract
without the prior written consent of the Contract Administrator. Contractor shall provide a
minimum of thirty (30) calendar days advance notification of intent to Subcontract, assign, or
otherwise transfer its obligations under this Contract. Violation of this condition may be
considered a material breach establishing grounds for Contract termination. The Contractor shall
be responsible to ensure that all requirements of the Contract shall flow down to any and all
Subcontractors. in no event shall the existence of a Subcontract operate to release or reduce the
liability of Contractor to the state for any breach in the performance of the Contractor’s duties.

CONTRACTOR AUTHORITY AND INFRINGEMENT

Contractor is authorized to sell under this Contract, only those materials, supplies, services
and/or equipment as stated herein and allowed for by the provisions of this Contract. Contractor
shall not represent to any Purchasers that they have the contract authority to sell any other
materials, supplies, services and/or equipment. Further, Contractor may not intentionally
infringe on other established State Contracts.
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3.6

MATERIALS AND WORKMANSHIP

The Contractor shall be required to furnish all materials, supplies, equipment and/or services
necessary to perform Contractual requirements. Materials, supplies and workmanship used in
the construction of equipment for this Contract shall conform to all applicable federal, state, and
local codes, regulations and requirements for such equipment, specifications contained herein,
and the normal uses for which intended. Materials, supplies and equipment shall be
manufactured in accordance with the best commercial practices and standards for this type of
materials, supplies, and equipment.

4. DELIVERY REQUIREMENTS

4.1

4.2

4.3

TAXES, FEES AND LICENSES

After award of Contract, and prior to commencing performance under the Contract, the
Contractor shall pay for and maintain in a current status any licenses, fees, assessments, permit
charges, etc., which are necessary for Contract performance. It is the Contractor's sole
responsibility to maintain licenses and to monitor and determine any changes or the enactment
of any subsequent regulations for said fees, assessments, or charges and to immediately comply
with said changes or regulations during the entire term of this Contract.

MINORITY AND WOMEN'S BUSINESS ENTERPRISE (MWBE) PARTICIPATION

With each invoice for payment and within thirty (30) days of Purchaser’s request, Contractor shall
provide Purchaser an Affidavit of Amounts Paid. The Affidavit of Amounts Paid shall either state
the Contractor still maintains its MWBE certification, or state that its Subcontractor(s) still
maintain(s) its/their MWBE certification(s) and specify the amounts paid to each certified MWBE
Subcontractor under this Contract. Contractor shall maintain records supporting the Affidavit of
Amounts Paid in accordance with this Contract’s Retention of Records requirements.

AUDITS

The state reserves the right to audit, or have a designated third party audit, applicable records to
ensure that the state has been properly invoiced. Any remedies and penalties allowed by law to
recover monies determined owed will be enforced.

5. QUALITY ASSURANCE

5.1

CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS

5.1.1  Any written commitment by Contractor within the scope of this Contract shall be binding
upon Contractor. Failure of Contractor to fulfill such a commitment may constitute
breach and shall render Contractor liable for damages under the terms of this Contract.
For purposes of this section, a commitment by Contractor includes: (i) Prices, discounts,
and options committed to remain in force over a specified period of time; and (ii) any
warranty or representation made by Contractor in its Response or contained in any
Contractor or manufacturer publications, written materials, schedules, charts, diagrams,
tables, descriptions, other written representations, and any other communication
medium accompanying or referred to in its Response or used to effect the sale to
Purchaser.
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5.1.2 WARRANTIES

Contractor warrants that all materials, supplies, services and/or equipment provided
under this Contract shall be fit for the purpose(s) for which intended, for merchantability,
and shall conform to the requirements and specifications herein. Acceptance of any
materials, supplies, service and/or equipment, and inspection incidental thereto, by the
Purchaser shall not alter or affect the obligations of the Contractor or the rights of the
Purchaser.

5.1.3 COST OF REMEDY

Cost of Remedying Defects: All defects, indirect and consequential costs of correcting,
removing or replacing any or all of the defective materials or equipment will be charged
against the Contractor.

5.2 STATE COMMITMENTS, VENDOR AUTHORIZATION, MONITORING AND COMPLIANCE

5.2.1 Under 7 CFR 246, the State has sole responsibility for authorizing and monitoring
Vendors in the WIC program. State warrants that it will adequately consider the Business
integrity (as defined in 7 CFR 246) of any Vendor applicant. Contractor has no ability to
independently monitor and verify Vendor activity or substantiate invoices sent by the
State as the identity of all Vendors is confidential to the States. In the event a Vendor is
disqualified from the WIC program for trafficking Food instruments or other fraudulent
activity, the State shall promptly notify the Contractor and shall reimburse Contractor for
any Rebates paid to the State for redemptions made by the offending Vendor minus any
receipts or records that indicate the Vendor actually purchased infant formula products
from the State agency’s list.

6. INFORMATION AND COMMUNICATIONS

6.1

6.2

ADVERTISING

Contractor shall not publish or use any information concerning this Contract in any format or
media for advertising or publicity without prior written consent from the Contract Administrator.

PROPRIETARY OR CONFIDENTIAL INFORMATION

To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, the State shall
maintain the confidentiality of Contractor’s information marked confidential or proprietary. If a
request is made to view Contractor’s proprietary information, the State will notify Contractor of
the request and of the date that the records will be released to the requester unless Contractor
obtains a court order enjoining that disclosure. If Contractor fails to obtain the court order
enjoining disclosure, the State will release the requested information on the date specified.

The Purchasing Authority’s sole responsibility shall be limited to maintaining the above data in a
secure area and to notify Contractor of any request(s) for disclosure for so long as the State
retains Contractor’s information in the State records. Failure to so label such materials or failure
to timely respond after notice of request for public disclosure has been given shall be deemed a
waiver by Contractor of any claim that such materials are exempt from disclosure.
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6.3

6.4

NON-ENDORSEMENT AND PUBLICITY

Neither the State nor the Purchasers are endorsing the Contractor's Products or Services, nor
suggesting that they are the best or only solution to their needs. Contractor agrees to make no
reference to the State, any Purchaser or the state of Washington in any literature, promotional
material, brochures, sales presentation or the like, regardless of method of distribution, without
the prior review and express written consent of the State.

PROTECTION OF CONFIDENTIAL AND PERSONAL INFORMATION

Contractor acknowledges that some of the material and information that may come into its
possession or knowledge in connection with this Contract or its performance may consist of
information that is exempt from disclosure to the public or other unauthorized persons under
either Chapter 42.56 RCW or other state or federal statutes (“Confidential Information”).
Confidential Information includes, but is not limited to, names, addresses, Social Security
numbers, e-mail addresses, telephone numbers, financial profiles, credit card information,
driver’s license numbers, medical data, law enforcement records, agency source code or object
code, agency security data, or information identifiable to an individual that relates to any of
these types of information. Contractor agrees to hold Confidential Information in strictest
confidence and not to make use of Confidential Information for any purpose other than the
performance of this Contract, to release it only to authorized employees or Subcontractors
requiring such information for the purposes of carrying out this Contract, and not to release,
divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other
party without Purchaser’s express written consent or as provided by law. Contractor agrees to
release such information or material only to employees or Subcontractors who have signed a
nondisclosure agreement, the terms of which have been previously approved by Purchaser.
Contractor agrees to implement physical, electronic, and managerial safeguards to prevent
unauthorized access to Confidential Information.

“Personal information” including, but not limited to, “Protected Health Information” (PHI) under
Health Insurance Portability And Accountability Act (HIPAA), individuals’ names, addresses,
phone numbers, birth dates, and social security numbers collected, used, or acquired in
connection with this Contract shall be protected against unauthorized use, disclosure,
modification or loss.

HIPAA establishes national minimum standards for the use and disclosure of certain health
information. The Contractor must comply with all HIPAA requirements and rules when
determined applicable by the Purchaser. If Purchaser determines that (1) Purchaser is a “covered
entity” under HIPAA, and that (2) Contractor will perform “business associate” services and:
activities covered under HIPAA, then at Purchaser’s request, Contractor agrees to execute
Purchaser’s business associate Contract in compliance with HIPAA.

Contractor shall ensure its directors, officers, employees, Subcontractors or agents use personal
information solely for the purposes of accomplishing the services set forth herein. Contractor
and its Subcontractors agree not to release, divulge, publish, transfer, sell or otherwise make
known to unauthorized persons personal information without the express written consent of the
Agency or as otherwise required by law.

Any breach of this provision may result in termination of the Contract and demand for return of
all personal information. The Contractor agrees to indemnify and hold harmless the State of
Washington and the Purchaser for any damages related to both: (1) the Contractor’s
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unauthorized use of personal information and (2) the unauthorized use of personal information
by unauthorized persons as a result of Contractor’s failure to sufficiently protect against
unauthorized use, disclosure, modification, or loss.

Contractor shall maintain a log documenting the following: the Confidential Information received
in the performance of this Contract; the purpose(s) for which the Confidential Information was
received; who received, maintained and used the Confidential Information; and the final
disposition of the Confidential Information. Contractor’s records shall be subject to inspection,
review or audit in accordance with Retention of Records.

Purchaser reserves the right to monitor, audit, or investigate the use of Confidential Information
collected, used, or acquired by Contractor through this Contract. The monitoring, auditing, or
investigating may include, but is not limited to, salting databases.

Violation of this section by Contractor or its Subcontractors may result in termination of this
Contract and demand for return of all Confidential Information, monetary damages, or penalties.

Immediately upon expiration or termination of this Contract, Contractor shall, at Purchaser’s
option: (i) certify to Purchaser that Contractor has destroyed all Confidential Information; or (ii)
return all Confidential Information to Purchaser; or (iii) take whatever other steps Purchaser
requires of Contractor to protect Purchaser’s Confidential Information.

7. GENERAL PROVISIONS

7.1

7.2

73

GOVERNING LAW/VENUE

This Contract shall be construed and interpreted in accordance with the laws of the State of
Washington, and the venue of any action brought hereunder shall be in the Superior Court for
Thurston County.

SEVERABILITY

If any provision of this Contract or any provision of any document incorporated by reference shall
be held invalid, such invalidity shall not affect the other provisions of this Contract that can be
given effect without the invalid provision, and to this end the provisions of this Contract are
declared to be severable.

SURVIVORSHIP

All transactions executed for Products and Services provided pursuant to the authority of this
Contract shall be bound by all of the terms, conditions, Prices and Price discounts set forth
herein, notwithstanding the expiration of the initial term of this Contract or any extension
thereof. Further, the terms, conditions and warranties contained in this Contract that by their
sense and context are intended to survive the completion of the performance, cancellation or
termination of this Contract shall so survive. In addition, the terms of any sections titled
Overpayments to Contractor; Ownership/Rights in Data; Contractor’s Commitments, Warranties
and Representations; Protection of Purchaser’s Confidential Information; Section Headings,
Incorporated Documents and Order of Precedence; Publicity; Retention of Records; Patent and
Copyright Indemnification; Contractor’s Proprietary Information; Disputes; and Limitation of
Liability shall survive the termination of this Contract.
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7.4

1.5

7.6

1.7

INDEPENDENT STATUS OF CONTRACTOR

In the performance of this Contract, the parties will be acting in their individual, corporate or
governmental capacities and not as agents, employees, partners, joint venturers, or associates of
one another. The parties intend that an independent contractor relationship will be created by
this Contract. The employees or agents of one party shall not be deemed or construed to be the
employees or agents of the other party for any purpose whatsoever. Contractor shall not make
any claim of right, privilege or benefit which would accrue to an employee under Chapter 41.06
RCW, or Title 51 RCW.

GIFTS AND GRATUITIES

Contractor shall comply with all state laws regarding gifts and gratuities, including but not limited
to: RCW 39.26 , RCW 43.19.1939, RCW 42.52.150, RCW 42.52.160, and RCW 42.52.170 under
which it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities,
loans, trips, favors, special discounts, services, or anything of economic value in conjunction with
state business or contract activities.

Under RCW 39.26 and the Ethics in Public Service Law,_Chapter 42.52 RCW state officers and
employees are prohibited from receiving, accepting, taking or seeking gifts (except as permitted
by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the
purchase of goods or services.

IMMUNITY AND HOLD HARMLESS

To the fullest extent permitted by law, Contractor shall indemnify, defend and hold harmless
State, agencies of State and all officials, agents and employees of State, from and against all
claims for injuries, death or damage to property arising out of or resulting from the performance
of the contract. Contractor's obligation to indemnify, defend, and hold harmless includes any
claim by Contractors’ agents, employees, representatives, or any subcontractor or its employees.

Contractor expressly agrees to indemnify, defend, and hold harmless the State for any claim
arising out of or incident to Contractor's or any subcontractor's performance or failure to
perform the contract. Contractor shall be required to indemnify, defend, and hold harmless the
State only to the extent claim is caused in whole or in part by negligent acts or omissions of
Contractor.

Contractor waives its immunity under Title 51 to the extent it is required to indemnify, defend
and hold harmless State and its agencies, officials, agents or employees.

PERSONAL LIABILITY

It is agreed by and between the parties hereto that in no event shall any official, officer,
employee or agent of the State of Washington when executing their official duties in good faith,
be in any way personally liable or responsible for any agreement herein contained whether
expressed or implied, nor for any statement or representation made herein or in any connection
with this agreement.
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7.8

INSURANCE

7.8.1 GENERAL REQUIREMENTS

Contractor shall, at their own expense, obtain and keep in force insurance as follows until
completion of the Contract. Upon Award, Contractor shall furnish evidence in the form of a
certificate of insurance satisfactory to the State of Washington that insurance, in the following
kinds and minimum amounts, has been secured. Failure to provide proof of insurance, as
required, will result in Contract cancellation.

In lieu of providing a certificate of insurance coverage, Contractor has the option of providing
evidence of self-insurance that is acceptable to the State.

Contractor shall include all Subcontractors as insureds under all required insurance policies, or
shall furnish separate Certificates of Insurance and endorsements for each Subcontractor.
Subcontractor(s) must comply fully with all insurance requirements stated herein. Failure of
Subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or
responsibility.

All insurance provided in compliance with this Contract shall be primary as to any other
insurance or self-insurance programs afforded to or maintained by the state.

7.8.2 SPECIFIC REQUIREMENTS

a. Employers Liability (Stop Gap)

The Contractor will at all times comply with all applicable workers’ compensation,
occupational disease, and occupational health and safety laws, statutes, and regulations to
the full extent applicable and will maintain Employers Liability insurance with a limit of no
less than $1,000,000.00. The State of Washington will not be held responsible in any way
for claims filed by the Contractor or their employees for services performed under the terms
of this Contract.

b. Commercial General Liability Insurance

The Contractor shall at all times during the term of this Contract, carry and maintain
commercial general liability insurance and if necessary, commercial umbrelia insurance for
bodily injury and property damage arising out of services provided under this Contract. This
insurance shall cover such claims as may be caused by any act, omission, or negligence of
the Contractor or its officers, agents, representatives, assigns, or servants.

The insurance shall also cover bodily injury, including disease, illness and death, and
property damage arising out of the Contractor's premises/operations, independent
Contractors, products/completed operations, personal injury and advertising injury, and
contractual liability (including the tort liability of another assumed in a business Contract),
and contain separation of insured's (cross liability) conditions.

Contractor waives all rights against the State of Washington for the recovery of damages to
the extent they are covered by general liability or umbrella insurance.

The limits of liability insurance shall not be less than as follows:
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S::;r:;:) :s)gregate Limits (other than products-completed 82, 000'600
-P;bdla'ctséalc;mpVI;E;:Iiobelrfétlons Aggregate ; 4 D SZ,OO‘(VJ,'Obbﬁ
| Personaland Advertising Injury Aggregate | ~ $1,000,000 |
| Each Occurrence (applies toall of the above) $1,000,000 |
__ FireDamage Limit (peroccurrence) | ~$ 50,000 |

_ Medical Expense Uimit anyoneperson) | ¢ 5000 |

7.8.3  BUSINESS AUTO POLICY (BAP)

7.8.4

In the event that services delivered pursuant to this Contract involve the use of vehicles,
or the transportation of clients, automobile liability insurance shall be required. The
coverage provided shall protect against claims for bodily injury, including illness, disease,
and death; and property damage caused by an occurrence arising out of or in
consequence of the performance of this service by the Contractor, Subcontractor, or
anyone employed by either.

Contractor shall maintain business auto liability and, if necessary, commercial umbrella
liability insurance with a combined single limit not less than $1,000,000 per occurrence.
The business auto liability shall include Hired and Non-Owned coverage.

Contractor waives all rights against the State of Washington for the recovery of damages
to the extent they are covered by business auto liability or commercial umbrella liability
insurance.

ADDITIONAL INSURANCE PROVISIONS
All above insurance policies shall include, but not be limited to, the following provisions:

a. Additional Insured: The State of Washington and all authorized Purchasers shall be
named as an additional insured on all general liability, umbrella, excess, and
property insurance policies. All policies shall be primary over any other valid and
collectable insurance.

b. Notice of Policy Cancellation/Non-renewal: For insurers subject to Chapter 48.18
RCW (Admitted and regulated by the Washington State Insurance Commissioner) a
written notice shall be given to the director of purchasing or designee forty-five
(45) calendar days prior to cancellation or any material change to the policy as it
relates to this Contract. Written notice shall include the affected Contract
reference number.

C. Surplus Lines: For insurers subject to Chapter 48.15 RCW {Surplus Lines) a written
notice shall be given to the director of purchasing or designee twenty (20) calendar
days prior to cancellation or any material change to the policy as it relates to this
Contract. Written notice shall include the affected Contract reference number.

d. Cancellation for Non-payment to Premium: If cancellation on any policy is due to
non-payment of premium, a written notice shall be given the director of purchasing
or designee ten (10) calendar days prior to cancellation. Written notice shall
include the affected Contract reference number.
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7.9

7.10

7.11

7.12

e. ldentification: Policy and Certificates of Insurance shall include the affected
Contract reference number.

f. Insurance Carrier Rating: The insurance required above shall be issued by an
insurance company authorized to do business within the State of Washington.
Insurance is to be placed with a carrier that has a rating of A- Class VIl or better in
the most recently published edition of Best’s Reports. Any exception must be
reviewed and -approved by the Risk Manager for the State of Washington, by
submitting a copy of the Contract and evidence of insurance before Contract
commencement. If an insurer is not admitted, all insurance policies and
procedures for issuing the insurance policies must comply with Chapter 48.15 RCW
and Chapter 284-15 WAC .

7.8.5 EXCESS COVERAGE

The limits of all insurance required to be provided by the Contractor shall be no less than
the minimum amounts specified. However, coverage in the amounts of these minimum
limits shall not be construed to relieve the Contractor from lia bility in excess of such limits.

7.8.6 LIMIT ADJUSTMENTS

The state reserves the right to increase or decrease limits as appropriate.

INDUSTRIAL INSURANCE COVERAGE

The Contractor shall comply with the provisions of Title 51 RCW Industrial Insurance. If the
Contractor fails to provide industrial insurance coverage or fails to.pay premiums or penalties on
behalf of its employees as may be required by law, the State may terminate this Contract. This
provision does not waive any of the Washington State Department of Labor and Industries (L&)
rights to collect from the Contractor.

NON DISCRIMINATION

During the performance of this Contract, the Contractor shall comply with all applicable federal
and state nondiscrimination laws, regulations and policies, including, but not limited to, Title VII
of the Civil Rights Act, 42 U.S.C. section 12101 et. seq; the Americans with Disabilities Act (ADA);
and, Chapter 49.60 RCW, Discrimination — Human Rights Commission.

OSHA AND WISHA REQUIREMENTS

Contractor agrees to comply with conditions of the Federal Occupational Safety and Health
Administration (OSHA) and, if manufactured or stored in the State of Washington, the
Washington Industrial Safety and Health Act (WISHA) and the standards and regulations issued
there under, and certifies that all items furnished and purchased will conform to and comply with
said laws, standards and regulations. Contractor further agrees to indemnify and hold harmless
State and Purchaser from all damages assessed against Purchaser as a result of Contractor’s
failure to comply with those laws, standards and regulations, and for the failure of the items
furnished under the Contract to so comply.

WAIVER

Failure or delay of the State or Purchaser to insist upon the strict performance of any term or
condition of the Contract or to exercise any right or remedy provided in the Contract or by law;
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or the State’s or Purchaser’s acceptance of or payment for materials, supplies, services and/or
equipment, shall not release the Contractor from any responsibilities or obligations imposed by
this Contract or by law, and shall not be deemed a waiver of any right of the provision of this
Contract shall be construed, expressly or by implication, as a waiver by the State or Purchaser of
any existing or future right State or Purchaser to insist upon the strict performance of the entire
agreement by the Contractor. In the event of any claim for breach of Contract against the
Contractor, no and/or remedy available by law.

8. DISPUTES AND REMEDIES

8.1 PROBLEM RESOLUTION AND DISPUTES

Problems arising out of the performance of this Contract shall be resolved in a timely manner at
the lowest possible level with authority to resolve such problem. If a problem persists and
cannot be resolved, it may be escalated within each organization.

In the event a bona fide dispute concerning a question of fact arises between State or the
Purchaser and Contractor and it cannot be resolved between the parties through the normal
escalation processes, either party may initiate the dispute resolution procedure provided herein.

The initiating party shall reduce its description of the dispute to writing and deliver it to the
responding party. The responding party shall respond in writing within three (3) Business Days.
The initiating party shall have three (3) Business Days to review the response. If after this review
a resolution cannot be reached, both parties shall have three (3) Business Days to negotiate in
good faith to resolve the dispute.

If the dispute cannot be resolved after three (3) Business Days, a Dispute Resolution Panel may
be requested in writing by either party who shall also identify the first panel member. Within
three (3) Business Days of receipt of the request, the other party will designate a panel member.
Those two panel members will appoint a third individual to the Dispute Resolution Panel within
the next three (3) Business Days.

The Dispute Resolution Panel will review the written descriptions of the dispute, gather
additional information as needed, and render a decision on the dispute in the shortest practical
time.

Each party shall bear the cost for its panel member and share equally the cost of the third panel
member.

Both parties agree to be bound by the determination of the Dispute Resolution Panel.

Both parties agree to exercise good faith in dispute resolution and to settle disputes prior to
using a Dispute Resolution Panel whenever possible,

State, the Purchaser and Contractor agree that, the existence of a dispute notwithstanding, they
will continue without delay to carry out all their respective responsibilities under this Contract
that are not affected by the dispute.

If the subject of the dispute is the amount due and payable by Purchaser for materials, supplies,
services and/or equipment being provided by Contractor, Contractor shall continue providing
materials, supplies, services and/or equipment pending resolution of the dispute provided
Purchaser pays Contractor the amount Purchaser, in good faith, believes is due and payable, and
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8.2

83

8.4

8.5

places in escrow the difference between such amount and the amount Contractor, in good faith,
believes is due and payable.

ADMINISTRATIVE SUSPENSION

When it is in the best interest of the state, the State may at any time, and without cause, suspend
the Contract or any portion thereof for a period of not more than thirty (30) calendar days per
event by written notice from the Contract Administrator to the Contractor’s Representative.
Contractor shall resume performance on the next business day following the 30™ day of
suspension unless an earlier resumption date is specified in the notice of suspension. If no
resumption date was specified in the notice of suspension, the Contractor can be demanded and
required to resume performance within the 30 day suspension period by the Contract
Administrator providing the Contractor’s Representative with written notice of such demand.

FORCE MAJEURE

The term “force majeure” means an occurrence that causes a delay that is beyond the control of
the party affected and could not have been avoided by exercising reasonable diligence. Force
majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar
occurrences.

Exceptions: Except for payment of sums due, neither party shall be liable to the other or deemed
in breach under this Contract if, and to the extent that, such party's performance of this Contract
is prevented by reason of force majeure.

Notification: If either party is delayed by force majeure, said party shall provide written
notification within forty-eight (48) hours. The notification shall provide evidence of the force
majeure to the satisfaction of the other party. Such delay shall cease as soon as practicable and
written notification of same shall likewise be provided. So far as consistent with the Rights
Reserved below, the time of completion shall be extended by Contract amendment for a period
of time equal to the time that the results or effects of such delay prevented the delayed party
from performing in accordance with this Contract.

Rights Reserved: The State reserves the right to authorize an amendment to this Contract,
terminate the Contract, and/or purchase materials, supplies, equipment and/or services from the
best available source during the time of force majeure, and Contractor shall have no recourse
against the State.

ALTERNATIVE DISPUTE RESOLUTION FEES AND COSTS

In the event that the parties engage in arbitration, mediation or any other alternative dispute
resolution forum to resolve a dispute in lieu of litigation, both parties shall share equally in the
cost of the alternative dispute resolution method, including cost of mediator or arbitrator. In
addition, each party shall be responsible for its own attorneys’ fees incurred as a result of the
alternative dispute resolution method.

NON-EXCLUSIVE REMEDIES

The remedies provided for in this Contract shall not be exclusive but are in addition to all other
remedies available under law.
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8.6

8.7

8.8

LIMITATION OF LIABILITY

The parties agree that neither Contractor, State nor Purchaser shall be liable to each other,
regardless of the form of action, for consequential, incidental, indirect, or special damages except
a claim related to bodily injury or death, or a claim or demand based on patent, copyright, or
other intellectual property right infringement, in which case liability shall be as set forth
elsewhere in this Contract. This section does not modify any sections regarding damages or any
other conditions as are elsewhere agreed to herein between the parties. The damages specified
in the sections titled Termination for Default and Retention of Records are not consequential,
incidental, indirect, or special damages as that term is used in this section.

Neither the Contractor, the State nor Purchaser shall be liable for damages arising from causes
beyond the reasonable control and without the fault or negligence of the Contractor, the State or
Purchaser. Such causes may include, but are not restricted to, acts of God or of the public enemy,
acts of a governmental body other than the State or the Purchaser acting in either its sovereign
or contractual capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine
restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the
delays must be beyond the reasonable control and without fault or negligence of the Contractor,
the State or the Purchaser, or their respective Subcontractors.

If delays are caused by a Subcontractor without its fault or negligence, Contractor shall not be
liable for damages for such delays, unless the Services to be performed were obtainable on
comparable terms from other sources in sufficient time to permit Contractor to meet its required
performance schedule.

Neither party shall be liable for personal injury to the other party or damage to the other party’s
property except personal injury or damage to property proximately caused by such party’s
respective fault or negligence.

FEDERAL RESTRICTIONS ON LOBBYING

Contractor certifies that under the requirements of Lobbying Disclosure Act, 2 U.S.C., Section
1601 et seq., no Federal appropriated funds have been paid or will be paid, by or on behalf of the
contractor, to any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member
of Congress in connection with the awarding of any Federal contract, the making of any Federal
grant, the making of any Federal loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment, or modification of any Federal contract, grant,
loan, or cooperative agreement.

FEDERAL DEBARMENT AND SUSPENSION

Contractor certifies, that neither it nor its “principals” (as defined in 49 CFR. 29.105 (p) is
presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participation in this transaction by any Federal department or agency. Please
reference Appendix H Debarment Certificate (see Part One, IFB document).
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9. CONTRACT TERMINATION

9.1

9.2

MATERIAL BREACH

A Contractor may be terminated for cause by the State, at the sole discretion of the Contract
Administrator, for failing to perform a contractual requirement or for a material breach of any
term or condition. Material breach of a term or condition of the Contract may include but is not
limited to:

a. Contractor failure to perform services or deliver materials, supplies, or equipment by the
date required or by an alternate date as mutually agreed in a written amendment to the
Contract;

b. Contractor failure to carry out any warranty or fails to perform or comply with any
mandatory provision of the contract;

c.  Contractor becomes insolvent or in an unsound financial condition so as to endanger
performance hereunder;

d. Contractor becomes the subject of any proceeding under any law relating to bankruptcy,
insolvency or reorganization, or relief from creditors and/or debtors that endangers the
Contractor’s proper performance hereunder;

e. Appointment of any receiver, trustee, or similar official for Contractor or any of the
Contractor’s property and such appointment endangers the Contractor's proper
performance hereunder;

f. A determination that the Contractor is in violation of federal, state, or local laws or
regulations and that such determination renders the Contractor unable to perform any
aspect of the Contract.

OPPORTUNITY TO CURE

In the event that Contractor fails to perform a contractual requirement or materially breaches
any term or condition, the State may issue a written cure notice. The Contractor may have a
period of time in which to cure. The State is not required to allow the Contractor to cure defects
if the opportunity for cure is not feasible as determined solely within the discretion of the State.
Time allowed for cure shall not diminish or eliminate Contractor's liability for damages, or
otherwise affects any other remedies available against Contractor under the Contract or by law.

If the breach remains after Contractor has been provided the opportunity to cure, the State may
do any one or more of the following:

a. Exercise any remedy provided by law;

b. Terminate this Contract and any related Contracts or portions thereof;

C. Procure replacements and impose damages as set forth elsewhere in this Contract;
d. Impose actual damages;

Suspend or bar Contractor from receiving future Solicitations or other opportunities; and

f.  Require Contractor to reimburse the state for any loss or additional expense incurred as a
result of default or failure to satisfactorily perform the terms of the Contract.
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9.3

9.4

9.5

9.6

TERMINATION FOR CAUSE

In the event the Contract Administrator, in its sole discretion, determines that the Contractor has
failed to comply with the conditions of this Contract in a timely manner or is in material breach,
the Contract Administrator has the right to suspend or terminate this Contract, in part or in
whole. The Contract Administrator shall notify the Contractor in writing of the need to take
corrective action. If corrective action is not taken within thirty (30) calendar days or as otherwise
specified by the Contract Administrator, or if such corrective action is deemed by the Contract
Administrator to be insufficient, the Contract may be terminated. The Contract Administrator
reserves the right to suspend all or part of the Contract, withhold further payments, or prohibit
the Contractor from incurring additional obligations of funds during investigation of the alleged
breach and pending corrective action by the Contractor or a decision by the Contract
Administrator to terminate the Contract.

In the event of termination, the State shall have the right to procure for all Purchasers any
replacement materials, supplies, services and/or equipment that are the subject of this Contract
on the open market. In addition, the Contractor shall be liable for damages as authorized by law
including, but not limited to, any price difference between the original contract and the
replacement or cover contract and all administrative costs directly related to the replacement
contract, e.g., cost of the competitive bidding, mailing, advertising and staff time.

If it is determined that: (1) the Contractor was not in material breach; or (2) failure to perform
was outside of Contractor's or its Subcontractor’s control, fault or negligence, the termination
shall be deemed to be a "Termination for Convenience". The rights and remedies of the State
and/or the Purchaser provided in this Contract are not exclusive and are in addition to any other
rights and remedies provided by law. -

TERMINATION FOR CONVENIENCE

Except as otherwise provided in this Contract, the State, at the sole discretion of the Contract
Administrator, may terminate this Contract, in whole or in part by giving one hundred eighty
(180) calendar days or other appropriate time period written notice beginning on the second day
after mailing to the Contractor. If this Contract is so terminated, Purchasers shall be liable only
for payment required under this Contract for properly authorized services rendered, or materials,
supplies and/or equipment delivered to and Accepted by the Purchaser prior to the effective
date of Contract termination. Neither the State nor the Purchaser shall have any other obligation
whatsoever to the Contractor for such termination. This Termination for Convenience clause
may be invoked by the State when it is in the best interest of the State of Washington.

TERMINATION FOR WITHDRAWAL OF AUTHORITY

In the event that the State and/or Purchaser’s authority to perform any of its duties is withdrawn,
reduced, or limited in any way after the commencement of this Contract and prior to normal
completion, the State may terminate this Contract, in whole or in part, by [seven (7) calendar
days or other appropriate time period] written notice to Contractor.

TERMINATION FOR NON-ALLOCATION OF FUNDS

If funds are not allocated to Purchaser(s) to continue this Contract in any future period, State
may terminate this Contract by seven (7) calendar days or other appropriate time period written
notice to Contractor or work with Contractor to arrive at a mutually acceptable resolution of the
situation. Purchaser will not be obligated to pay any further charges for materials, supplies,
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9.7

services and/or equipment including the net remainder of agreed to consecutive periodic
payments remaining unpaid beyond the end of the then-current period. State and/or Purchaser
agrees to notify contractor in writing of such non-allocation at the earliest possible time.

No penalty shall accrue to the Purchaser in the event this section shall be exercised. This section
shall not be construed to permit State to terminate this Contract in order to acquire similar
materials, supplies, services and/or equipment from a third party.

TERMINATION FOR CONFLICT OF INTEREST

State may terminate this Contract by written notice to Contractor if it is determined, after due
notice and examination, that any party to this Contract has violated Chapter 42.52 RCW , Ethics
in Public Service, or any other laws regarding ethics in public acquisitions and procurement and
performance of contracts. In the event this Contract is so terminated, the State and /or Purchaser
shall be entitled to pursue the same remedies against Contractor as it could pursue in the event
that the Contractor breaches this Contract.

TERMINATION PROCEDURE

In addition to the procedures set forth below, if the State terminates this Contract, Contractor
shall follow any procedures the Contract Administrator specifies in the termination notice.

Upon termination of this Contract and in addition to any other rights provided in this Contract,
Contract Administrator may require the Contractor to deliver to the Purchaser any property
specifically produced or acquired for the performance of such part of this contract as has been
terminated. The provisions of the "Treatment of Assets" clause shall apply in such property
transfer.

The Purchaser shall pay to the Contractor the agreed upon price, if separately stated, for
completed work and service(s) Accepted by the Purchaser, and the amount agreed upon by the
Contractor and the Purchaser for (i) completed materials, supplies, services rendered and/or
equipment for which no separate price is stated, (ii) partially completed materials, supplies,
services rendered and/or equipment, (iii). other materials, supplies, services rendered and/or
equipment which are Accepted by the Purchaser, and (iv) the protection and preservation of
property, unless the termination is for cause, in which case the State and the Purchaser shall
determine the extent of the liability of the Purchaser. Failure to agree with such determination
shall be a dispute within the meaning of the "Disputes” clause of this contract. The Purchaser
may withhold from any amounts due the Contractor such sum as the Contract Administrator and
Purchaser determine to be necessary to protect the Purchaser against potential loss or liability.

The rights and remedies of the State and/or the Purchaser provided in this section shall not be
exclusive and are in addition to any other rights and remedies provided by law or under this
contract.

After receipt of a termination notice, and except as otherwise expressly directed in writing by the
Contract Administrator, the Contractor shali:

a. Stop all work, order fulfiliment, shipments, and deliveries under the Contract on the date,
and to the extent specified, in the notice;

b. Place no further orders or subcontracts for materials, services, supplies, equipment and/or
facilities in relation to the Contract except as is necessary to complete or fulfill such portion
of the Contract that is not terminated;
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Complete or fulfill such portion of the Contract that is not terminated in compliance with all
contractual requirements;

Assign to the Purchaser, in the manner, at the times, and to the extent directed by the
Contract Administrator on behalf of the Purchaser, all of the rights, title, and interest of the
Contractor under the orders and subcontracts so terminated, in which case the Purchaser has
the right, at its discretion, to settle or pay any or all claims arising out of the termination of
such orders and subcontracts.

Settle all outstanding liabilities and all claims arising out of such termination of orders and
subcontracts, with the approval or ratification of the Contract Administrator and/or the
Purchaser to the extent Contract Administrator and/or the Purchaser may require, which
approval or ratification shall be final for all the purposes of this clause;

Transfer title to the Purchaser and deliver in the manner, at the times, and to the extent
directed by the Contract Administrator on behalf of the Purchaser any property which, if the
contract had been completed, would have been required to be furnished to the Purchaser;

Take such action as may be necessary, or as the Contract Administrator and/or the Purchaser
may direct, for the protection and preservation of the property related to this contract which
is in the possession of the Contractor and in which the State and/or the Purchaser has or may

acquire an interest.

9.9 COUNTERPARTS

This Contract may be executed in counterparts, in a single original, or duplicate originals. As
applicable, each counterpart or each duplicate shall be deemed an original copy of this Contract

signed by each party, for all purposes.

In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all

attachments hereunto.

Name: Matt Reindel
Date: 9 / m),r

Approved Approved

Gerber Products Company d/b/a State of Washington

Nestié Infant Nutrition WA State Department of Enterprise Services
Contracts, Procurement & Risk
Management

Signature e Signature

Print or Type Printor Type

Name: Tim L. Shay
Date: Q{[ [0 / 'S

Title:
Chief Financial Officer

Title:

Contracts Adn‘umstritg;7 P

4 L

10/ 1S

DES [oculem errf &76&//.1/?‘
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Statement of Work

1. SCOPE OF WORK

1.1.

1.2.

1.3.

14.

Rebates paid to Participating Entities under this Contract are limited to Soy-Based Infant
Formula purchased under the federally funded WIC Program with USDA, FNS funds.

Participating Entities will make decisions affecting this Contract by consensus. A majority vote
will be used if consensus cannot be reached.

Contractor will provide the products offered on Appendix D Bid Sheet and offer a per unit
rebate for each unit size and physical form of the Soy-Based Infant Formula it manufactures
that meets the specifications below in Section Two.

Terms are not to be negotiated with respect to the following:
a. Length or number of extension periods:
b. Rebate amounts that will apply to the Contract and any extension periods: and

c. The method by which the rebates will be calculated.

2. SPECIFICATIONS

The Primary Contract Soy-Based Infant Formula for which a Rebate is offered under Contract No.
02715 will meet the following specifications:

2.1

2.2

2.3

24

2.5

2.6

2.7

The Soy-Based Infant Formula will meet the definition of an infant formula, as stated in
section 201(z) of the federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(z)), the requirements
for an infant formula under section 412 of the federal Food, Drug, and Cosmetic Act (21 U.S.C.
350a), and the regulations 21 CFR parts 106 and 107.

The Soy-Based Infant Formula will satisfy all requirements under 7 CFR 246.10(e)(1)(iii) and 7
CFR 246.10(e)(2)(iii).

The Soy-Based Infant Formula will contain at least 10 milligrams of iron per liter at standard
dilution and supply 67 kilocalories per 100 milliliters (i.e. approximately 20 kilocalories per
fluid ounce of infant formula) at standard dilution.

The Soy-Based Infant Formula will be nutritionally complete not requiring the addition of any
ingredients other than water prior to being served in a liquid state.

The Soy-Based Infant Formula will be available in liquid concentrate, powdered concentrate
and ready-to-feed.

Contractor agrees to supply and pay a “per unit” Rebate on any new Soy-Based Infant Formula
it introduces to the marketplace after the Contract is awarded. Contractor agrees to provide
the wholesale price of any new products at the time the product is added to the Contract. The
rebate for Soy-Based Infant Formula added to the Contract after the start date (new and
existing) will be calculated using the Wholesale Price of the formula at the time the formula is
approved for issuance by the Participating Entity. ‘

Within ten (10) days of receipt of the Award notice, the Contractor will furnish the State with
a list of their Soy-Based Infant Formulas that meets the FDA requirements for an infant
formula. These formulas will be included in the Contract. The list will not include WIC eligible
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Exempt Infant Formula or WIC-Eligible Medical Foods. The list will include the Contractor's
nationally published best full truckload wholesale price at the time of the Bid opening, for
each unit size and physical form of infant formula.

2.8 The Rebate offered for each unit size and physical form of the Soy-Based Infant Formula, as
specified on Appendix D Bid Sheet, will be converted to a Percent Discount and used to
calculate the Rebate for the corresponding physical form of Soy-Based Contract Infant
Formula. The Percent Discount is multiplied by the Bidder’s nationally published best full
truckload wholesale price to establish the rebate for the Contract infant formulas.

3. USE OF PRIMARY CONTRACT INFANT FORMULA

q,

Participating Entities will approve the Primary Contract Soy-Based Infant Formula. The Primary
Contract Infant Formula will be the first choice of issuance to infants covered by this contract.
Participating Entities are not required to approve or issue the manufacturer’s entire product line
of Soy-Based Infant Formula.

Participating Entities reserve the right to issue non-contract brands of infant formula according to
the Participating Entity’s agency policy outlined in Appendix P. Participation and usage data
provided in the IFB does not necessarily reflect actual issuance and redemption that will occur
under the new Contract.

CONTRACT INFANT FORMULA AVAILABILITY

4.1 By September 1, 2015, the Soy-Based Infant Formula will be in full statewide distribution. Full
statewide distribution means the formula is readily available from wholesale suppliers that
supply WIC authorized retail vendors for each Participating Entity.

4.2 The Contractor will manufacture and make available supplies of Soy-Based Infant Formula in
sufficient quantity to serve WIC participants of the Participating Entities through their
wholesale distribution system.

WHOLESALER NOTIFICATION

5.1 BylJuly 1, 2015, the Contractor will contact wholesale suppliers in the geographic service
locations of all of the Participating Entities to notify them of the Contract award and the
implementation date of the Soy-Based Infant Formula under the Contract. Participating
Entities will provide lists and/or mailing labels of wholesale suppliers prior to July 1, 2015, if
requested.

PRODUCT CHANGES

6.1 Contractor must give Participating Entities at least Ninety (90) calendar days advance written
notice of planned changes in formulation, product name, reconstituted amount per unit,
product packaging including size, weight and/or label, and discontinuation of their Primary
Contract Soy-Based Infant Formula and other Soy-Based Infant Formulas in their product line.
The Contractor will provide electronically product labels showing any changes.

6.2 Contractor will cooperate with a Participating Entity to plan and execute a communication
strategy regarding product changes when a Participating Entity determines product change
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information will be distributed to WIC clinics, authorized retail vendors and/or the medical
community.

Contractor will provide prorated Rebates (i.e. the same Percent Discount as remitted for the
Soy-Based Contract Infant Formula be discontinued, reformulated or produced in a different
can size, or should any new product be introduced which is designed to take the place of the
Soy-Based Contract Infant Formula. If the Contractor discontinues production of the Primary
Contract Soy-Based formula, it must provide a rebate that yields the same net cost per ounce
for the replacement formula.

7.  WHOLESALE PRICE CHANGES

7.1 Contractor will provide written notification to the State and all Participating Entities of

wholesale price changes. Notification will be provided at the same time other customers are
notified of the change. The notification will include both the effective date and the amount of
the change for all products meeting the Primary Contract Soy-Based Infant Formula definition.

7.2 Effective after the Bid opening and throughout the term of the Contract, any increase or

7.3

decrease in the wholesale price per unit will be matched by a cent-for-cent increase or
decrease in the Rebate per unit and be applied the first day of the month following the
wholesale price changes. This applies to all products meeting the Soy-Based Contract Infant
Formula definition.

Changes in rebate amounts (other than cent-for-cent adjustments) are prohibited for the full
term of this Contract, including any and all Contract extensions, per USDA, FNS regulations.

8 FAILURE TO SUPPLY SUFFICIENT QUANTITIES

8.1

8.2

83

8.4

85

Supply problems are defined as incidents when product is not available to wholesalers and
chain store distribution centers.

A Participating Entity will notify the Contractor within twenty-four (24) hours of any report
that the Soy-Based Contract Infant Formula is not available or available in an inadequate
supply through a wholesale supplier in their service location. The Contractor will investigate
the alleged supply problem and notify the Participating Entity of its findings within forty-eight
(48) hours.

Contractor will notify the State and all Participating Entities immediately of the supply
problem. CPR will work with the Contractor to immediately remedy the supply problem
through direct shipments of product to affected areas, substitution of another product in the
Contractor’s product-line, or any other immediate solution approved by CPR.

if the Contractor is unable to supply sufficient quantities of a contract brand infant formula,
Participating Entities will first issue the same brand of Soy-Based Contract Infant Formula in a
different physical form to address the shortage as long as supply for that form is sufficiently
available.

If the State is not satisfied with Contractor's remedy proposed in Section 8.3 above,
Contractor will pay the contracted rebate amount for alternate FDA approved infant formulas
substituted the Participating Entities until the supply problem is resolved.

3
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Contractor is not responsible for lack of Soy-Based Contract Infant Formula inventory at the
retail level due to the failure of individual retail vendors to appropriately order stock from
their wholesale supplier.

MONTHLY INVOICES AND DOCUMENTATION

9.1

9.2

9.3

94

9.5

9.6

9.7

Each Participating Entity will send the Contractor a monthly invoice with supporting
documentation. The invoice and documentation will list the number of units that qualify for a
Rebate, the Rebate per unit, and the dollar amount due thirty (30) calendar days from the
date of the invoice receipt.

The first monthly invoice will be no earlier than November 15, 2015 reflecting information
about Contract Soy-Based Infant Formula that qualified for a Rebate in October 2015.

Invoices will continue past the Contract termination date to account for all Food Instruments
(F1) issued during the term of the Contract. This is necessary because Fl may be valid to be
paid up to ninety (90) days after the issuance date although some Participating Entities use a
shortened time period (e.g. 60 days). For example, Fl issued the last day of the Contract
(September 30) may be valid to be paid up to ninety (90) days later (December 29).

The monthly invoice will list the name and address of the person to whom the Rebate
payment will be sent. Descriptions of each Participating Entity’s method for determining a
reasonable estimate or an actual count of the number of units that qualify for a Rebate are in
Appendix P.

Participating Entity documentation used to support the monthly invoice will vary in format
due to differences in information systems.

Participating Entities reserve the right to change the format of the monthly invoice and
associated documentation as needed due to informational system changes. Rebate invoices
for January through June 2014 will be provided by the Contract Administrator, upon request.

When possible, Participating Entities will provide an electronic data file to validate the
monthly invoice. The minimum information that they will provide is: food instrument number,
pseudo vendor identification number, food package identification, product name, number of
units authorized to purchase, effective date of food instrument, redemption date of food
instrument, and redeemed amount. Participating Entities will work with Contractor regarding
available data elements.

REBATE PAYMENT

Contractor will make Rebate payments directly to each Participating Entity. The Rebate will be
calculated using the Rebate per unit in effect on the first day of the month the FI was paid.
Rebate payments are due thirty (30) calendar days from the receipt of invoice.

LATE REBATE PAYMENT

Contractor will be assessed a penalty for late payments. The penalty will be one (1) percent of
the invoiced amount.



12

13

14

15

APPENDIX A
Infant Formula Rebate
Solicitation No. 02715

Statement of Work

INVOICE DISPUTES OR ERRORS

12.1 All invoice disputes will be resolved on a state-by-state basis by the Contractor contacting the
Participating Entity.

12.2 Ali invoice disputes must be settled by closeout of the federal fiscal year in which the dispute
occurs.

12.3 The Contractor will notify the Participating Entity of any dispute or believed error within
ninety (90) calendar days of receiving the invoice. The notice will be in writing and will
describe the specific nature of the dispute or believed error. Failure by the Contractor to
notify the Participating Entity within the ninety (90) calendar day period will constitute a
waiver and release of any dispute or error.

12.4 The Participating Entity will notify the Contractor of any invoice error in the rebate calculation
within sixty (60) calendar days of issuing the invoice. The notice will be in writing and will
describe the specific error. Participating Entities agree to resolve errors promptly.

12.5 The Contractor cannot withhold or offset (payment reduction from invoiced amount) rebate
payments under any circumstances.

12.6 Participating Entities agree to make every effort to validate billings. The Participating Entity
will work with the Contractor to determine the best method of repayment if a refund is due
the Contractor.

12.7 If an invoice dispute occurs about which the Participating Entity and Contractor cannot reach
agreement, the Participating Entity or Contractor may request an independent review.

RECORD RETENTION AND AUDITS

13.1 Contractor and the Participating Entities will maintain documentation relevant to Rebate
invoices and payments for six (6) years after the termination of the Contract.

13.2 Contractor’s records relevant to rebate invoices and payments will be subject to review or
audit, at any reasonable time and upon reasonable notice, by CPR, Participating Entities, the
USDA, Office of the Inspector General, Comptroller General of the United States, or their
representatives.

13.3 Participating Entity FI data used in the calculation of units that qualify for a rebate and
working documents and reports used in the preparation of monthly invoices will be subject to
review or audit, at any reasonable time and upon reasonable notice, by the Contractor or their
representatives.

13.4 Participating Entity data that is confidential under federal, tribal or state law is not subject to
review or audit by the Contractor or their representatives.

DEVIATIONS FROM THE SCOPE OF THE CONTRACT

Contractor will not approach a Participating Entity with any offer that deviates in any manner from
the scope of the Contract.

DISASTER/SUPPLY INTERRUPTION CONTINGENCY PLANS

15.1 Contractor will provide the State with a supply source interruption contingency plan within
thirty (30) calendar days of the Contract award. The plan will include a description of how the

5
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Contractor will ensure Soy-Based Contract Infant Formula will be available to WIC authorized
retail vendors in the event of a supply source interruption or other circumstance that affects
the Contractor's ability to provide the Soy-Based Contract Infant Formula through its normal
wholesale delivery system.

15.2 Within forty eight (48) hours of a disaster, when retail food delivery systems may be or are
interrupted, state agencies will notify the contractor of the disaster if it is in the geographic
areas served by the state agency. Within twenty-four (24) hours of being notified of the
disaster and interruption of the retail food delivery system, the contractor will notify the state
agency whether it is supplying Primary Contract Soy-Based Infant Formula to any public or
private disaster relief organizations in the geographic area of the disaster and the name of the
organizations and their primary contact.

INFANT FORMULA SAMPLE

Contractor will NOT be required to provide Soy-Based Infant Formula samples to any of the
Participating Entities. This provision is made in accordance with USDA, FNS Guidelines.

TRANSITION COMMUNICATION PLAN

17.1 Contractor will provide the State with a transition communication plan within thirty (30)
calendar days of contract award. The plan will include a description of how the new
Contractor will assist Participating Entities with communicating information about the new
Contract.

17.2 Contractor will make available advertising art/graphics in suitable electronic format to
Participating Entities to be used for the development of materials used to communicate
information on the new Contract.

17.3 Participating Entities will work cooperatively with the Contractor to assure written
communication occurs with health care providers, hospitals and retailers thirty (30) calendar
days prior to Contract start date.

17.4 Food Instruments with a “first day of use” date prior to October 1, 2015 will be rebated under
Contract no. 05411. Food Instruments with a “first day of use” date October 1, 2015 or later
will be rebated under Contract no. 02715. Contractors should anticipate a transition period
with a change to a Primary Contract Soy-Based Infant Formula. The transition process may
vary significantly between Participating Entities. It is probable that for some Participating
Entities, the number of cans reflected on rebate invoices in the first few months will not be
reflective of usage through the term of the Contract.

COMMUNICATION AND ADVERTISING

18.1 Contractor will not distribute any written communication connecting the WIC Program and
the Soy-Based Contract Infant Formula without prior review and written consent by the
Participating Entity(s) in the planned distribution area.

18.2 Contractor will not advertise or publish information concerning this Contract in any form or
media without prior review and written consent from CPR.
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18.3 Participating Entities will work cooperatively with the Contractor to ensure that documents

printed and distributed by WIC Programs are accurate.

18.4 Use of WIC Service Marks:

a. Manufacturer acknowledges that the WIC Acronym and the WIC Logo are service marks
owned by the Department of Agriculture (USDA), and that all rights therein and goodwill
pertaining thereto belong exclusively to USDA per Supplement Food Policy Division (SFPD)
Policy Memo 2009-1, dated December 31, 2008 and FNS Instruction 800-2 dated June 21,
1992.

b. Manufacturers shall not use these service marks in any manner on its goods or their
containers or packaging or on tags or labels affixed thereto. Manufacturer also shall not
use the WIC Logo in advertising or other promotional materials (collectively:
“advertising”).

¢. Manufacturer shall not use the WIC Acronym in advertising in any manner that is likely to
cause confusion, mistake, or deception as to the affiliation, connection, or association of
Manufacturer with the WIC Program, or as to the sponsorship or approval of
Manufacturer’s goods, services, advertising, or commercial activities, including nutritional
message(s), by the WIC Program, USDA, or the State agency.

d. Manufacturer shall include the following statement with any use of the WIC Acronym in
advertising: “WIC is a registered service mark of the U.S. Department of Agriculture for
USDA's Special Supplemental Nutrition Program for Women, Infants and Children.”

CONFIDENTIALITY

Contractor will not share or disclose any records identifying WIC participants by name and/or
address, per 7 CFR 246.26(d). Contractor will not have access to any information about a retailer
that individually identifies the vendor, except for the vendor's name, address, website, email,
store type and authorization status per 7 CFR 246.26(e).

FULL NUTRITIONAL BENEFIT (FNB)

The Participating Entities will issue infant soy formula in accordance with 7 CFR 246.10(e)(1)
through (e)(3) and (e)(9). In addition, the Participating Entities will, if necessary to provide the
full nutritional benefit (FNB), use the methodology outlined in 7 CFR 246.10(h) when issuing
infant formula. The Participating Entities reserves the right to issue infant formula using this
methodology at their discretion.

SOVEREIGN IMMUNITY

A Participating Entity does not waive its sovereign immunity by entering into the Contract and
fully retains all immunities and defenses provided by law with respect to any action based on
the Contract.

The intent of this section is to indicate that a Participating Entity does not waive any sovereign
immunity it may otherwise retain, merely by virtue of its participation in this Contract. This
Contract does not otherwise attempt to describe or explain what sovereign immunity, if any,
may have been retained by any specific Participating Entity.

PRODUCT RECALL
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If there is a recall of any of the Soy-Based Contract Infant Formulas, the Contractor shall
immediately notify the Contract Administrator and one other designee for each Participating
Entity by telephone, email and facsimile. This notification shall include the following
information for the formula being recalled: the name of the specific formula (formulation), the
container size(s), the form (powder, liquid concentrate, and/or ready-to-feed), the lot
number(s), the expiration date(s), the inventory code(s), the address where the product should
be returned, the specific problem or concern with the product, and the name, phone number
and email address of the Contractor’s employee who is the contact person with respect to the
recall. If WIC participants are unable to exchange recalled formula at the store from which it
was purchased. The Contractor shall replace or reimburse the Participating Entities, free of
charge, any containers of recalled contract brand infant formula provided to WIC participants
through food instruments or free samples.

23  STATE OF MARYLAND SPECIAL PROVISION (REGARDING BISPHENOL-A (BPA)PROHIBITION)
Senate Bill 151 provides:
“(C) except as provided in Subsection G of this section, on or after July 1, 2014:

(1) The state may not purchase infant formula in containers containing more than 0.5 parts
per billion of Bisphenol-A and

(2) a person may not manufacture , knowingly sell, or distribute in commerce a container of
infant formula containing more than 0.5 parts per billion of Bisphenol-A

(G) if the Secretary certifies that the safety concerns for Bisphenol-A are resolved by
additional research or if implementation of subsection C of this section would adversely affect
the health or well-being of children or adults, the secretary may suspend implementation of
subsection C of this section.”



Confidential

@%:Nutrition

Infant Formula Wholesale Price List - WIC (and selected other) SKUs !

* Effective July 2014

Infant Formula Product Name and Net Contents Product Form |productsize| €% °°""‘c:; e w""":"c;.“.’"”“
GERBER® GOOD START® Soy 12.90z Powder 12,90z 6 000 S0000 03530 4 $90.60
GERBER® GOOD START® Soy 25.70z Powder 25.702 4 000 50000 03461 1 $101.16
GERBER® GRADUATES® Soy 2402 Powder 240z 4 000 50000 63021 9 $77.16
GERBER® GOOD START® Soy12.1floz Concentrate 12.1floz 12 000 50000 03458 1 $53.16
GERBER® GOOD START® Soy 4x8B.45 fl oz RTF 338floz 4 000 50000 35355 2 $24.92
GERBER® GOOD START® Soy Nurser 8x3 fl oz RTF 24floz 6 000 50000 03534 2 $55.62
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Powderod GERBERD GOOD START® 50Y 000 30000 03530 4 128 81.0 15.1000 128180 $2.2811
Concentrate GERBER® GOOD START® S0Y 000 50000 03458 1 12.1 24.2 4.4300 37050 0.7250
Ho-Feed GERBER® GOOD START® SOY | 000 so000 35358 2 33.8 33.8 B8.2300 1.6208 3005
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